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ABSTRACT. This paper gives an overview on legal, econommd aultural
characteristics that are inherent to the Brazibasiness scenario and how they affect
the negotiation of know how licensing agreementse Brazilian regulatory framework
and the point of view of Brazilian companies camdrout significant issues not
expected by their counterparts of other countriesegions. Experience demonstrates
that understanding the concepts, reasons and dgsavhiemerging economies from
their perspective may help U.S. legal professiobtalsbserve relevant factors and get
insights to overcome obstacles in the practiceamitractual law in a multinational or
multicultural environment, in particular when negthg know how licensing contracts.

KEYWORDS. Know how licensing. Negotiating contracts with Bhan parties.
Economic, legal and cultural aspects.

1. Introduction

One of Brazil's major current challenges is to pdayew role as an innovative economy
among the leader countries in the world, seekinigaalership that should be very
different from either the U.S., European or Chinesslels. Preparing a governmental
program having economic growth as the main goal been the recently reelected
President’s mission and such growth should be basdte country’s natural resources
and potential. In 2013, Brazil's GDP was US $ 2jfidn, Brazil has a significant
internal market and capability to transform andwel exceptional quality goods and
services. To carry it out, there must be some vensistent, long run public policies
and high level governance systems, either in theigadministration as well as in the
private sector.
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An increase of private investment is expected bmdate the economy. Therefore,
companies would rely on improved economic condgidn start new businesses,
negotiate contracts, and close deals. Startingnabusiness in Brazil takes in average
three months when everything goes smoothly. Besig@sovement of the country’s

infrastructure in areas such as transportationyggneand logistics, legal, and tax
reforms are necessary to facilitate business. Wih prepared scientists, engineers,
agronomists, medical doctors, etc. and state ohthé&boratories performing R&D in

key segments such as oil and gas, agribusinesdthde®, telecommunications,

experienced lawyers and an advanced banking aaddial system, it is expected that
innovation in Brazil will be enhanced with improvents seeking to develop the
regulatory framework affecting the ability of inwers to obtain permits to construct,
access to biodiversity resources and researchngtigannovations.

In this type of business context and economic d@mrdi, where it is favorable to
continue fostering technology transfer both to &modn Brazil, this paper will discuss
the strategic importance of knowing how to negeti@nd manage international
transactions dealing with acquisition of knowledged how to apply the competent
legal tools based on an underlying mutual cultaoahprehensior.

2. An overview on some relevant Brazilian legal, economic, and cultural
aspects

2.1. Roman-German (Civil Law) system and constitutional equality
rights: Brazilian law concept as a basic framework

Brazil follows a Roman-German or Civil Law regim&tatutory laws are the
predominant and ruling legal sources. Custom presticase law and scholars literature
follow as subsidiary sources of law, together vaittalogy, general principles of law and
equity, providing support to interpretation issuescase of absence of written legal
rules.

International contracts involve at least one elenterwhich more than one country’s

law applies and which impacts at least one countegonomy in some way. This at

least one element may be capital, an asset, a derofmne of the parties, etc, that has
an impact on international commerce. Therefore,itibernational characteristic of a

contract also reflects multicultural aspects bageoh elements associated with one or
more parties to the contract.

31t is relevant to note that, having mainly a craftand practical approach, the scope of this pdpes
not include an analysis of the merits of contralctleuses, case law, anti-trust rules nor of taxés that
arise out of know how licensing contracts. Forissues of licensing contracts in Brazil, see Gabrie
Francisco Leonardos’ classic book, Tributacdo dm3feréncia de Tecnologia, Forense, 1999.



One of the impacts of international contract negmn and management is the
challenge presented in relation to potential biasgsinst persons because of race,
gender, economic status, creed, color, religiotipnal origin, disability, age or sexual
orientation and these potential prejudices mugirbeentively faced.

Thus, one of the principal responsibilities thie companies’ officers and attorneys
during any transaction involving a Brazilian parsyto assure compliance with the
Brazilian Federal Constitution. Enacted in 1988 ®razilian Federal Constitution
establishes the rights of the citizens in Articleascording to which all persons are
equal before the law, without any distinction wioatger, inviolability of the right to
life, liberty, equality, security and property bgiensured to Brazilians and foreigners
residing in the countr§.Men and women have equal rights and duties (paphgh);
freedom of conscience and belief are inviolable; fitee exercise of religious cults is
guaranteed (paragraph VI)No one shall be deprived of any rights by reasbn o
religious belief or philosophical or political caation, unless he or she invokes it to
exempt him/herself from a legal obligation requigdall and refuses to perform an
alternative obligation established by law (paragr&fl); the expression of intellectual,
artistic, scientific and communications activitissree, independently of censorship or
license (paragraph 1X)Lastly, the practice of racism is a non-bailabiene, subject to
the penalty of prison (paragraph XLI1).

Two statutes that, among others, follow the Comstibh in hierarchy and that are
essential for companies doing business involvigbts and duties of Brazilian parties
are the Civil Code, the main act ruling the relasioips in the private society, and the
Commercial Code, applicable to any industrial amogercial activity and forming the

basic rules of corporate law, together with sulishlegislation and regulations.

2.2. Special factors to observe: establishing companies, labor,
consumer protection, tax legislation and other

Properly drafting licensing agreements in Braztjuiees consideration of the strong
information, health and safety rights assured &dbnsumers, whom are considered as
the vulnerable party by The Brazilian Consumer Dsée Code (Act number
8.708/1990). For instance, a clause whereby a muppbuld waive its responsibility
for any problem caused to a consumer by its pradoicservices is null and void under
the Defense CodeAlso, any transaction involving Internet issuessinabserve the
new Internet Civil Framework (Act number 12.968/2Y)1 which governs the
relationships between users — natural personsropanies - of the Internet.

4World Intellectual Property Organization (WIPO)rititution of the Federative Republic of Brazil,
Art. 5, http://www.wipo.int/wipolex/en/text.jsp?file_id=2280, (last updated Nov. 2008).

51d.

61d.

71d.

8 Article 12 of Law number 8.708/1990.




Furthermore, complex tax legislation and the e$fat the authorities to increase tax
collection have resulted in countless disputes eetwcompanies with federal, state,
and municipal bodies over the interpretation of laws and accessory obligations
regulations. It is also known that in Brazil, thests with employees’ social security
rights are a high burden to companies.

When a controversy between contracting partiesitigaled instead of using the
alternative dispute resolution systems that aresasingly being applied in Brazil, it is
worth noting that the Judiciary, bound by princplsuch as the broad defer8es
constantly coordinating efforts to expedite thecgealings. Long delays at the Higher,
Appellate, and Lower Courts due to the high qugrdit lawsuits and the plurality of
appeals, among other causes, following the “twetigudicial review” rule, are being
combatted with great progress with the overall enpdéntation of electronic
proceedings and intense debates on the reformeoCtde of Civil Procedure. In part,
the objective of the implementation of new laws &mel reform of existing laws is to
improve the judicial structure and reduce the ylefdawsuits.

Exchange rate variations produce effects that wduire efforts of the contracting
parties to produce adequate contractual clauses.

In the Intellectual Property area, some of the ntbea sixty legislative bills affecting
Intellectual Property Rights pending at the Natldbangress might have direct impact
on licensing contracts for a range of industrigse fiewly passed legislation does not
apply retroactively to previously executed consadiut the Brazilian business model
usually involves selecting and observing bills effifeg industries and deciding whether
it is necessary to undertake reasonable effortsmdmitor them and understand the
potential risks, rules, and costs that will possiapply in the future to the involved
industry sectors.

2.3.  Recent and pioneer study on economic impact of IP in Brazil

Brazil offers many opportunities for investmentstive introduction or expansion of
creative and innovative industries and provideg®rellent context to carry out R&D
and to engage in activities that involve eitheruagng new technologies or that involve
how to license different types of technology.

® See Constitution of the Federative Republic of BraBitazilian Labor Code; Brazilian
Administrative Ruling No. 3.214/78, issued by thanlgtry of Labor (discusses the prevention
of and protection from accidents, personnel sagtyipment, building safety requirements,
transportation and handling of materials, hazardeark conditions and environmental
contamination).

10 Constitution of the Federative Republic of Braatl Art. 5.



A recent pioneering study of intellectual propeagsets with an economic approach,
performed by Professor Jorge Arbathepon request of the Brazilian Intellectual
Property Association, (ABPI) identifies the mosiliedge-intensive industries using
nine indicators, as he explains: “these indicatoey include R&D money spent per
employee, R&D money spent per plant and innovagapenses per industry. The
analysis was divided into two steps: the first ooeers the knowledge-intensive sectors
and the second step discusses about the relajoreghknowledge intensity and
economic indicators such as employment, salarylacship, company revenues and
international commerce.”

In one of his graphics, Professor Arbache estimtiteseffect of the increase in the
indicators of knowledge and economic variables. Tésult suggests him that the
increase of the investment in innovation helpsitwaase the company revenues.

Table 7: “Modelos econométricos — indicadores delsecimento e variaveis
econdmicas” (Econometric Modelsndicators of knowledge and economic

variables}?
Average Penetration | Export Average | Remuneration| Average
company of imports in | coefficient | schooling | average in the employment
revenue the industry | in the in the company per
(thousand R$)| sector sector (%) | company company

Outlay with
innovation by
company (thousand

Outlay with
innovation by
employee (thousand
R$)

Outlay with R&D by
company(thousand

Part of the revenue
expended on P&D (%

Outlay with R&D by
company, external
purchase of R&D and
external purchase of
other knowledge (%)

Part of the revenue
expended on R&D,
external purchase of
other knowledge (%)

11 professor Jorge Arbache is an Economist and Rmfed the University of Brasilia, expert in Braeail
and international economy. His study Brasil e a Importadncia Econémica da IndUstriaginsiva em
Conhecimentb(“Brazil and the Economic Importance of the Knowgedntensive Industty, dated
September 22, 2014, can be found, in Portugués$etpa//www.abpi.org.br/materiais/diversos/Vol2-
OBrasilealmportanciaEconomicadalndustrialntensivaempdf

12 1d. at p. 55. Free translation of the table’s titld aontents.



Outlay with R&D by + + + +
company, external
purchase of R&D and
external purchase of
other knowledge per
employee

Professor Arbache concluded that both the impoetaot intellectual property to
Brazil's economy and the increase of knowledgensity by the Brazilian economy,
require, among others, to modernize the Intellédwaperty-related framework as well
as institutions and will probably create better dibons for development and
sustainable growth. The study suggests that Braast aspire much more in the new
scenario of global economy and global value chains.

The economist’s comparison on the most- and léastwledge intensive industries in
Brazil is the following:

Comparison between industries most and least knowledge intensive - 2011

Labor productivity (1995
prices) - average

Labor force (share % of
Pintec sample)

Revenue (share % of
Pintec sample)

Most intensive (top 10)

44,020.00

20.38

40.60

Least (bottom 10)

7,220.00

45.51

30.25

Source: author's calculations based on Pintec-IBGE and IPEA data. Pintec is the most compreheensive dataset on innc
Pintecis produced by the Government's Statistical Office (IBGE) and covers manufacturing and service sectors.

Brazil should have great interest to go from hetwing Professor Arbache’s overall
main findings:

1. “Among the most knowledge intensive sectors arermaa telecom, oil,
transportation equipment, automobile, IT equipmexgctronics and optical
materials, electricity and gas generation and psow, architecture services
and engineering services;

2. the most knowledge-intensive industries employtively more employees; their
labor force is more skilled as measured by schgplivave a higher revenue and
productivity; and are more active on internationshde as given by import
and/or export;

3. the increase of knowledge intensity at the indukwel is associated with the
increase in revenues, pay of labor force and jamaton”.

It is clear that Brazilian industries and assooiadi will continue their efforts to attach
value to improving the country’s infrastructure dadal framework, both for enhanced
creation and innovation in Brazil as well as foolhedge-sharing with other countries.

3. Know How Licensing in Brazil, from a L egal Perspective

3.1 Industrial Property Legislation



Two legislative levels — international and natioralule on industrial property rights in
Brazil. The country is a signatory of the Paris @mtion and the TRIPs - Agreement
on Trade Related Aspects of Intellectual Propeigh1® At the regional level, Brazil

is a founding signatory of the Asuncion Treaty oargh 26, 1991, that created the
Southern Common Market- MERCOSUR or MERCOSUL. Hosvemo agreements on

intellectual property rights, although drafted, vasigned by the member countries to
date.

According to the Brazilian Federal Constitution tjéle 5, paragraph XXIX}* the law

shall ensure the authors of industrial inventiorteraporary privilege (patent), as well
as the protection of industrial creations, the propof trademarks, company names,
and other distinctive signs, observing the soamérest and the technological and

economic development of the country.

The protection otundisclosed informatioiftrade secretsn the legal terminology and
know howin contractual practice) is provided by the pmies of honesty and fair
competition, found in a general way in the Parisng@mtion (Article 10) and
specifically in TRIPs (Article 39) and in Act numb®8.279 of May 14, 1996, the
Brazilian Industrial Property Law (BIPL), as follew

Article 195- “A crime of unfair competition is committed by hewh

XI- discloses, exploits or uses, without author@at confidential knowledge,
information or data, usable in industry, commercettee providing of services,
excepting that which is of public knowledge or whis obvious to a person
skilled in the art, to which he has access by me&mscontractual or employment
relationship, even after the termination of thetcact;

XIllI- discloses, exploits or uses, without authadra knowledge or information

as mentioned in the previous item, when obtaineectly or indirectly by illicit
means or to which he has had access by fraud”.

3.2. Licensing Contractsin General

13 Annex 1C of the Marrakesh Agreement EstablishivegWorld Trade Organization, signed in
Marrakesh, Morocco on 15 April 1994,
14 Constitution of the Federative Republic of BrailArt. 5 para. XXIX.



For the scope of security of licensing agreemesggain patent, industrial design, and
trademark licenses as well as technical assistandeknow how agreements, should
be recorded at the Brazilian Patent and Trademdfike® which may be referred to
herein as the “BPTO® This is a legal requirement that follows BIPL'deraccording
to which the record! of the agreement is a condition to make it enfalbbe against
third parties (providing it arerga omneseffect), to authorize and legitimatize the
remittance of royaltié$ and to allow, when applicable, the deductibilifypayments
for withholding income tax purposé$The BPTO is not only a registering authority, it
also has several written and non-written rules thast be followed by the contracting
parties or else the recordal of the agreementrigede

BPTO'’s statistics show the percentages of certésaf recordal of contracts according
to their different species between 2009 and 2013:

Certificados de Averbacao por modalidade
contratual entre 2009 e 2013

Patentes e

Desenhos Combinadas _
|
|

Industriais 6%

3% i

Franquias_—— gl
7% servigo de

— Assisténcia Técnica

Fornecimento de ., f ol

Tecnologia

12%

Uso de Marca__——
22%

The largest percentage of contracts were Techmsalistance Contracts (50%),
followed by Trademark Licenses (22%), Know How Agreents (12%), Franchises
(7%), Patents and Designs Licenses (3%), and Cadlmnmixed agreements (6%).

15 Instituto Nacional da Propriedade Industrial — INR Portuguese.

16 The term “recordal,” as used herein, means the afatecordation or recording of a mark or an
agreement or other official documentss.. See,®|dSCS § 1141 (4), “Title 15. Commerce and Trade;
Chapter 22. Trademarks; The Madrid Protocol: then téate of recordal means “the date on which a
request for extension of protection, filed afterigernational registration is granted, is recordadhe
International Register.”

17 Royalties follow acts Numbers 4131/1962 and Re&nli8844/2010 of Brazilian Central Bank.

183ee Act number 4131/1962, Act number 8383/1991,ré2e8000/1999 and Ordinance of Treasury
Ministry 436/1958.

19 INPI/DICIG/CGTEC graphic, at www.INPI.org



As it can be noticed, the importance of trading Wwnomow by means of technology
supply and technical assistance agreements idisagtti for the Brazilian market. This
importance of trading know how surpasses other roaiagories of industrial property
rights licenses including: i) patent licenses (agrents granting authorization of the
exploitation by third parties of a pending or is$ugrazilian patent and/or a pending or
issued Brazilian design); ii) trademark licensegrdéaments that authorize the use, by a
third party, of a trademark regularly filed or retgired in Brazil); iii) franchise
agreements (that include services, technology fearend transmission of patterns,

besides the use of trademark and possibly patents).

Other than licensing agreements, agreements asgighe ownership of industrial
property rights (patents, trademarks and desigres)akso subject to recordal with the
BPTO when they involve payment and the owner isidib@ad abroad as well as to keep
updated the title of ownership of the assignee.

3.3. Know How Licensing Agreements

While agreements involving the licensing of issued pending Brazilian patents
indicate the number and title of the patent antb¥olthe provisions of articles 61, 62
and 63 of the BIP? technology transfer agreements establish the tiondifor the

acquisition of know how not protected by registepadents, utility models, designs or

any other intellectual property rights filed orussl in Brazil.

A technical & scientific assistance or service agment involves obtaining rights to
technologies for the elaboration of projects andlists and the rendering of certain

specialized services.

20 As minimum requirements, patent license agreememist include the corresponding Brazilian
number of the pending patent or issued paterg, dgitlthe patent and the nature of the license (eka

or not) and whether sublicensing will be allowedot.

2! Because they do not characterize any technologgfeg in accordance with the terms of article 211
of Act 9279/96, certain specialized technical ssggiare exempted of recordal at the BPTO.
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An important requirement of know how and technasdistance agreements is that the
Brazilian licensee, as discussed herein, demoastrabnditions for absorbing the

knowledge and the need for obtaining the specidlssvices.

The BPTO's decisions with regard to the recordabhgfeements may be either an
answer to a preliminary consultation, grantingha tecordal, raising an official action,
rejecting the recordal or dismissal of the requestisions are delivered in thirty days,
from the date of acknowledgement of the requeshbyBPTO’s Contract Department,
named DICIG, in accordance with Article 211 of BIFL

The final stage of the agreement registration E®de the issuance of the certificate of
recordal or the waiver of the recordal requestases where there is no technology
transfer involved. Dismissal of the recordal requescurs in the case where the

applicant does not comply with the official actigareviously raised.

3.2.  Special rules applied in Brazil with regard to know how
licensing and how to manage know how licenses in international
contracts

Technology Transfer agreements (knowrFasnecimento de Tecnologia Industrial —
FTI) involve the acquisition of knowledge and techmisjunot protected by industrial
property rights, applied to the manufacture of piid and/or rendering of services.
These agreements must include a precise defirofidime product/ service involved and
identification of the area/ industrial sector whtre technology will be applied.

Brazilian legislation has a somewhat unique undadihg with regard to know how,
that it cannot be temporarily licensed, only assiyor sold. Thus, the BPTO records
know how contracts taking into consideration neédthe recipient to absorb the
technology. As a general rule, these agreementeeaoeded by BTPO for a maximum

five year term of validity, in accordance with akti 12 of Law No. 4131/62, and may

22The DICIG is the Directorate of Agreements, Gephical Indication and Registrations which is a
part of the BPTO.
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be renewed for an identical period provided thei@arare in a position to justify the
renewal request. The renewal application form shbel submitted by the parties to the
BPTO prior to the last day of validity of the fifste-year term.

Emphasizing the legal nature of know how in Braszil of essential guidance to
American attorneys. While U.S. law attributes atigf property on trade secrets, in
Brazil, undisclosed information does not generatgraperty right and no legislative
harmonization can be foreseen in this redardls a consequence, the legal nature of
know how agreements is not considered, from the @PTperspective, to be a
temporary license but a definitive assignment ghts.Therefore, the parties need to
consider the following main impacts: the price lo¢ transaction, its taxation, and the
duration of the confidentiality duties. In other mds, trade secret regimes are so
different in these two jurisdictions that any cawetual approach on this asset should
bear in mind the parties’ necessity to jointly exaentheir wills and plans and discuss
contractual clauses that can achieve the maximumefite for both parties.

Once this distinction is clear to all professionalglved, a cooperative environment is
established instead of a “Babel Tower,” and thenfaf payment for the know how
acquisition can be tackled by these professionédsjlitating negotiation, and

additionally taking into consideration the pricggpked on similar agreements in Brazil

and abroad.

In case a licensor and licensee have a shareh@@gionship, besides bearing in mind
the usual rates of the market, the deductibilitjfirgss should be observed. These
deductibility ceilings include those established lgw 4131/62* and Ordinance of
Treasury Ministry 436/195%, as well as article 50 of Law No. 8383/91, accogdia

2 See the author’s book O Regime Juridico do Segdedodustria e Comercio, Rio de Janeiro: Ed.
Forense, 2003, chapters on the nature of privilegetisclosed information and of the contracts eslat
thereto (pages 254-262 and other).

2 Law 4131/62 regulates foreign direct investmegiee, Deloite.com, Deloit Doing Businebs/estment
in Brazil: How to Invest
http://www.deloitte.dbbrazil.com.br/show.aspx?id@eesHRv3jsJiDVW5WRDNNWOA= (last visited
Nov. 29, 2014).

25 Brazil Desk NewsTechnology & Innovation: Cooperation, Licensing arethnology Transfer in
Brazil, Germany and Russia

http://www.noerr.com/~/media/Noerr/News/Newslett@®Brazil/Noerr_ News%20Brazil_Apr 2013 E
N.pdf, (last visited Nov. 29, 2014) (“ Brazilian Minigtof Finance Ordinance of Treasury Ministry No.
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which there is a maximum payment in each type a@figtry and in any case the rate can

never be higher then 5%( five per cent) of thenga®e’s net sales.

Technology transfer agreements usually establiBked price for unit of the product
sold or a percentage royalty rate to be calculatest the net sales price of the product/
net revenue of the services, as it is also dongatent license agreements. However
pending patents do not trigger the payment of t@gsl Rather, when the patent is
issued, the applicant must request the update ef ctirresponding certificate of
recordal, asking for payments to retroact to tHmdidate of the recordal of the

agreement.

Scientific and Technical Assistance Services (SA@)eements include the conditions
for obtaining techniques, planning and programmmmegthods, as well as researches,
studies and projects destined to the performanceradering of specialized services.
The services directly related to the main actiaitythe recipient, as well as the services
performed in connection with equipment and/or maeioutside Brazil, are subject of
recordal at the BPTO, when supervised by Brazitechnicians and/or when these
services generate any kind of document, as for plgma technical report. As already
mentioned herein, the subject matter of the agraemshould clearly identify and
describe the services that will be performed by toatracted technicians. These
agreements provide criteria for the payments iroa@nce with men/hour or men/day
rates, detailing the qualification of the techmsainvolved in the rendering of the
services and also giving an estimate of the totatepof such services. These
agreements follow the same deductibility ceilingstlae agreements discussed above
when the contractual parties have any sharehokelationship. The agreements are
registered for the estimated term for the rendeohtipe services or for the term during
which the services were already rendered up to mamxi of 5 (five) years.

Only those technical services agreements in whiehstipplier is a foreign company are
subject to recordal at the BPTO. In other wordshmécal assistance service agreements
which involve the exportation of services, i.e.,emthe company which will render the
services is a Brazilian party are not subject gfsteation at the BPTO.

436/1958 establishes the maximum percentages ttedaction of royalty payments, which vary between
1-5% depending on the product or industry involied.
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3.3. Additional Aspects regarding Negotiating Know How
Licensing Agreementsin Brazil

At the pre-contractual stage of international cacts involving the transference of
secret knowledge, specific confidentiality requiestts should be negotiated with a
clear understanding of local law, ethics, and cqusaces applicable if eventually no
deal is reached. This pre-contractual dialogue lireg) for instance, a mutual learning
process and discussion of what information will informed to their employees,
suppliers, and other stakeholders that are uskalyto the feasibility of the contract,
such as government bodies, funding agencies, @seeenters, universities and

insurance companies.

The parties’ timing and expectations during theti@ating process need to consider
that formalities in Brazil can be time consumingpdnding on each public entity’s
requirements for specific situations. For examplethe BPTO, the translation of a
document originated in a different language intotiRpuese can be made only referring
to the excerpt that is relevant to prove the usa wademark, but the translation has to
be complete in the case of a contract submittedetordal. Consularization is not
always mandatory, but notarization and legalizatimiore consulates is commonly
requested for affidavit®. At court, both are mandatory, unless the couhiag a
judicial cooperation treaty with Brazil. Finallyppies of documents are often accepted
only when notarized or, in the case of the BPT@yvigled that the right's owner’s
industrial property attorney in Brazil certifiesathit is a faithful copy of the original
document and that the document is not illegible,terface prima facie)or without

date.

In addition, the rather complex Brazilian immigoati legislation should be always
taken into consideration whenever licensing invelwasits of professionals to the

country.

26 John O’Connell, The BlackwelEncyclopedia of Management (edited by Cary L. Coppe
http://www.blackwellreference.com/public/tocnode2i8780631233176 chunk g9780631234
9376_ss1-112last visited Nov. 28, 2014) Consularization is the process of stamping
documents or translations with the official seahnfembassy or consulate of a country.”)
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Finally, parties in know how license agreement®imwg Brazilian elements will want
to consider the Tax Benefits Act (Act number 11/2965, the so-calledL&i do
Bent), that grants tax incentives, lowering the ratésertain taxes or suspending them,

aiming at stimulating R&D.

4. Cultural Aspects

Cultural understanding involves continuous effodk the parties to reciprocally

improve their attitudes and add value to the decigirocess. Taking into consideration
characteristics like economic and social conditidarguage, art, political trends, the
mutual knowledge of traditions, and their historiead geographical background can be

very helpful in multicultural negotiations.

Due to Brazil's continental size, a variety of matiand immigrant cultures are found
within the territory. Brazilian points of view abetter understood if it is considered that
most capitals of the country’s states have a wegid culture, well educated
professionals, significant broadband access, bogpnefectronic commerce, and
extremely intense use of social media, in factzBsause of social media is one of the

highest in the world’

From the attitude perspective, flexibility, optimms patience, and understanding infra-
structure limitations are expectations that shduddacknowledged by anyone doing

business with Brazilian stakeholders.

In general, Brazilian professionals are focusedeatationships and the physical is very
important. For example, Brazilian professionajgpraciatdface-to-faceaneetingsshort
body distance between parties, eye contact, haadrgl) hugs and kindness, more than
politeness. These features are all part of the hweldertoire of the Brazilian
communication model. Logic and productivity arecofirse the end goals, but generally
speaking, they are expressed in different ways I8/ @nd Brazilian professionals that
have not lived abroad. For instance, it is said 86 of Latin Americans do not do

business by telephone.

2’Ryan Holmes, Forbes Onlin€he Future of Social Media? Forget About the ULBqk to Brazil(Sept.
12, 2013) available at http://www.forbes.com/sitextentral/2013/09/12/the-future-of-social-media-
forget-about-the-u-s-look-to-brazil/
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Again, it is impossible to generalize, but classtories were written by literature
specialized in the cultural understanding betweemeAcans and Brazilians, like the
“World Ship Case®®:

[lln a movie, actor Tom Hanks spent four years ansdand in the Pacific Ocean,
he still delivered his guaranteed package. In tase, a policy change at World
Ship may not seem very dramatic, but it left someiBans wondering if life on
an isolated beach would not be so bad. World Ship dperations all over the
globe and a local office in Salvador, Bahia. Cl6@Bveira has been the branch
manager of the Salvador office for the past threary, and one of his top sales
executives is Nelson Barbosa.

Last year, World Ship introduced a new focus calldmary Customer
Priorization (PCP). World Ship priorizates custorsento three categories. For
infrequent, and low-revenue customers there arg-afb sites, pamphlets, online
descriptions and a host of other services thaterailable to all customers. These
customers, classified as PCP3, do not require g®&cisl, specific, or additional
contact with sales executives. Mid-volume customen® generate revenues of
between five hundred and five thousand dollars rpenth, require additional
assistance, and this is provided over the telephbrmugh World Ship customer
service representative (CSRS). These customerglassified as PCP2. High-
volume customers, who generate revenues abovetHogsand dollars, are
classified as PCP1 customers; they receive diresitsvfrom the sales executives
of the local World Ship station.

Under the new guidelines, when a potential custocadis a sales executive, the
sales executive asks the customer questions, sreaprofile, and provides the
customer with a phone number. Based on the andwéhe profile questions, the
new customer is categorized as PCP1,PCP2, or PCR8.new profile system is
designed to be advantageous for both customers satels executives,PCP3
customers become aware of the services provideB2R@Dstomers, by using the
CSRS over the telephone, receive assistance ikitigapackages and advice in
payment options. These levels of assistance leses sxecutives more time to
attend to the personal need of the PCP1 clients. Sitles executives can be more
flexible, have more time at their disposal, deveiaoire projects, and be more
focused on the changing needs of the PCP1 custofersexample, before the
new policy Nelson Barbosa worked with 200 clienlignts that he visited on a
regular basis. Only 60 of those clients are nowssiied as PCP1, but those 60
represent more than eighty percent of his totaérneie in sales. The other 140 are
now classified as PCP2 and receive their servioe® {CSRS over the phone.

So what is the downside of the policy? As Clovigedh explains, “ Technically,

the new policy is one hundred percent correct. @alty, it is one hundred per
cent complicated.” To begin with, it was culturaltyzarre for Nelson to tell the
140 clients that he had been visiting, some for twee years, that he could no
longer attend to them personally and that instdaa/twould have call a number

28 See Orlando R. Kelm and Mary E. Risner’s book “ians working with Americans: Cultural Case
Studies”, University of Texas Press, Austin, Fitgftion, 2007, pages 17-23.
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to talk to a representative on the phoBeazilians want to be treated as special.
The pleasure of doing business is found in the @aee of dealing with people.

“You mean you won’t be able to take care of meranye, Nelson? What do you
mean you can't come and see me? We can’'t eventgorocoffee, Nelson? Oh,

Nelson, what's going on at World Ship?” A similaroplem arises when new
potential customers give the sales executive a Cailturally, it makes no sense
for someone who is already talking to Nelson tadid, “ You need to call the

central office, build a profile, and then they’#lit you who to talk to”. Every

Brazilian on the planet will respond by saying, UtBNelson, what's going on?
I’'m already talking to you, and now | need to tedksomeone else to find out if |
can talk to you?” That, however it is the way itnew at World Ship. Without
knowing the buying potential, the sales executaesot make personal visits. To
be clear, World Ship is not refusing any customiére company simply has
different levels of assistance.

In addition to restricting visits to PCP1 customerdy, the home office also has a
new set of guidelines for how often PCP1l custonoans be visited. Each
kilometer traveled and every visit made must bented. If a sales executive is
allowed ten visits, with a certain client, and heitg twenty times, he must answer
to the station manager and the home office. Thebeumf visits is determined by
a matrix based on the revenues generated and amgdse or decrease in sales.
The home office has really been cracking down on bales executives spend
their time. Sales executives need to know the obdgime spent in visits that do
not correlate to salesA good portion of Clévis’'s time is now dedicated to
helping sales executives understand the actual sasvolved in how they spend
their time. World Ship may be a global company, batBrazil this is seen as a
very “ American” way of doing business.

Lately, the Brazilians have been discovering walygeiting around the new
policy. It is not their intent to do anything illalgor underhanded, but they want
to soften the harshness of the new policy for tlmddecustomers who no longer
receive personal visits. For example, the stationSalvador has a secretary
named Sandra. Of course, Sandra’s job is not t@ Isales executive. However,
the station receives a number of over-the-countep-@ff packages. Normally,

these in-station deliveries do not account for mibr@n two thousand dollars in
revenues per month. Since the new policy, howewanr-the-counter revenues
are up to nearly thirty thousand dollars. Old cliersimply go straight to Sandra.
Sandra also seems to be enjoying more flowers dnodotates from grateful

customers who thank her for tracking their packages

5. Conclusion

Know how licensing seemingly often involves multtawal organizations among the
contractual and funding parties. This paper, hopiagenable some comparative

observations for U.S. attorneys, has provided asna on legal, economic and cultural
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aspects to be considered when one of the partiasBgazilian company, once these

three perspectives are interrelated.

Understanding the legal scenario certainly helpsgiating the parties in their needs to
license or acquire technologies, avoiding diffiedt to understand the gears and
variables that can make a difference to convince dither party and facilitate

negotiation.

Workable contract relationships involving parties assets from Brazil substantially
rely on the recognition and knowledge of the coglateconomic achievements and
great potential of growth.

On the other hand, although cultural differencd®¥ono rules and are of a subjective
nature, acknowledging them, as well as the coumtggvernment policies, business
ethics standards and habits, is also historicalgted to the legal aspects, producing
direct or indirect effects from the beginning okthegotiation phase throughout the

whole life of the contract.

Experience suggests that multinational open innoranvironments also produce best
results with a pragmatic and synergetic approacildntify and grasp the differences

that matter to the licensing industry professionals



